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Avrising out of Order-in-Original No 268/SUPDT/STR-MEH/2016 dated :29.01.2016
Issued by: Superintendent, Central Excise, Din: Gandhinagar, A'bad-lIl.

g afierepat / wirardl @1 = d uar Name & Address of The Appellants/Respondents

M/s. Gayatri Minerals Industries
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :- -
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-20,
Meghani Nagar, New M‘ental Hospital Compound, Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(i) ~ The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the

Appellate Tribunal.
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2. One copy of application or O.L.O. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and.Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

->Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.
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(4)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penaity, where

penalty alone is in dispute.” T s
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ORDER-IN-APPEAL - -y

M/s. Gayatri Mineral Industries, Kada Road, Visnagar, Visnagar HO,
Mehsana, Gujarat - 384315 [for short - ‘appellant’] has filed this appeal against OIO No.
268/Supdt./STR-Meh/2016 dated 29.1.2016, passed by the Superintendent, Service
Tax Range Mehsana, Gandhinagar Division, Ahmedabad-III Commissionerate [for

short - ‘adjudicating authority’].

2. Briefly stated, a show caﬁse notice dated 11.3.2013 was issued to the
appellant for non filing of ST-3 returns for the period April to June, 2012, which was
required to be filed on 25.10.2012 under Rule 7 of the Service Tax Rules, 1994,

3. This notice was adjudicated vide the impugned OIO wherein the
adjudicating authority imposed a penalty of Rs. 20,000/- under the provisions of Rule
7C of the Service Tax Rules, 1994 read with Section 70(1) of the Finance Act, 1994
for non/late filing of ST-3 returns for the period April to June, 2012.

4, The appellant, in this appeal has raised the following averments:

o that they have regularly filed all the ST-3 returns; that they have discharged
service tax regularly;

e that the return was filed vide letter dated 8.11.2012; that since they had not
received any services, no tax was payable in respect of the said return;

e that they wish to rely on the case of Suchak Marketing Private Limited
[2013 (30) STR 593] and Rajendra Gupta [2010 (28) STT 169].

5. Personal hearing in the matter was held on 04.01.2017. Shri Gaurang
Shethwala, Chartered Accountant, appeared on behalf of the appellant and reiterated

the arguments made in the grounds of appeal.

6. I have gone through the facts of the case, the grounds of appeal and the

oral averments, raised during the course of personal hearing.

7. The issue to be decided is whether the appellant is liable for penalty under
the provisions of Rule 7C of the Service Tax Rules, 1994 read with Section 70(1) of
the Finance Act, 1994 for non/late filing of ST-3 returns for the period April to June,

2012, especially when the return in question was a nil return.

8. Since the issue revolves around Rule 7C of the Service Tax Rules, 1994
and Section 70(1) of the Finance Act, 1994, the relevant extracts of the rule and the

section is reproduced below, for ease of reference:
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SECTION [70. Furnishing of returns. —

[(1)] Every person liable to pay the service tax shall himself assess the tax due on the
services provided by him and shall furnish to the Superintendent of Centrai Excise, a return
in such form and in such manner and at such frequency [and with such late fee not
exceeding [twenty thousand rupees.] for delayed furnishing of return, as may be
prescribed.] ’

[(2) e

RULE [7C. Amount to be paid for deley in furnishing the prescribed return. — Where the
return prescribed under rule 7 is firnished afier the date prescribed for submission of such
return, the person liable to furnish the said return shall pay to the credit of the Central
Government, for the period of delay of - :

() fifteen days firom the date prescribed for submission of such return, an amount of
five hundred rupees;

(i) beyond fifteen days but not later than thirty days from the date prescribed for
submission of such return, an amount of one thousand rupees; and

(iii) beyond thirty days from the date prescribed for submission of such return an

amount of one thousand rupees plus one hundred rupees for every day firom the thirty first
day till the date of furnishing the said return :

Provided that the total amount payable in terms of this rule, for delayed submission of
return, shall not exceed the amount specified in section 70 of the Act:

Provided........ :

[Provided also that where the gross amount of service tax payable is nil, the Central Excise
officer may, on being satisfied that there is sufficient reason for not filing the return, reduce
or waive the penalty.]

9. The appellant has stated that he had filed the return vide letter dated
6.11.2012, which was a nil return. A copy of the said letter enclosing the return with

acknowledgement was produced during the course of personal hearing. However, the

revenue has alleged that no return has been filed. The appellant has further relied on -

the case of Suchak Marketing Private Limited [2013 (30) STR 593], and requested

that the penalty be set aside. The Hon’ble Tribunal in this case, held as follows:

I find that in view of the Board's Circular No. 97/8/2007-S.T., dated 23-
8-2007, in the event, no service is rendered by the service provider, there
is no requirement to file ST-3 Returns. The ld. AR could not produce
anything contrary to the said Circular. Besides, I find that as per Rule 7C
of the Service Tax Rules, in the event, ‘nil’ returns are filed, the assessing
officer had the discretion to waive the late fees for filing the ST-3
Returns. In my view, it is a fit case to invoke the proviso to Rule 7C and
waive the late fees relating to the nil returns filed by the appellant during
the period April, 2005 to March, 2006.

As the matter stands settled by the Hon’ble Tribunal, | set aside the penalty imposed

by the adjudicating authority by invoking the third proviso to Rule 7C of the Service

Tax Rules, 1994, more so in view of the fact that [a] the appellant is claiming that he

had filed the return; [b] that the ST-3 retin in question was a nil return; and [c] it is

affirmed that they were discharging their service tax regularly.

10. . In view of the foregoing, the impugned OIO dated.29.01.2016 is set
e TN,

aside and the appeal is allowed.
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1. The appeal filed by the appellant stands disposed of in above terms.
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Date: {3/01/2017.
Attested
(Vino kose)
Superintendent (Appeal-I)
Central Excise, Ahmedabad. ‘
j
By RPAD.
To, i
b M/s. Gayatri Mineral Industries,- : . ‘
Kada Road, Visnagar, o Sy
Visnagar HO,
o Mehsana, Gujarat —384315.
Copy to:-

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-11I
4, The Deputy/Assistant Commissioner, Service Tax, Gandhinagar Division,
. Ahmedabad-III.
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